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Arising out of Order-In-Original No. 22/ADJ/GNR/PMT/2021-22 dated 01.03.2022 passed
(¥) | by the Deputy Commissioner, CGST & CE, Division-Gandhinagar, Gandhinagar

Commissionerate

orfrereRat T T &R gt/ M/s Gayatri Tour & Travel (Proprietor Mr. Vikram D Patel)
(&) { Name and Address of the Address:- Block No. 782, Adarsh Nagar, Sector-24,

Appellant Gandhinagar, Gujarat
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O . Any person aggrieved by this Order-in-Appeal may- file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. : :

HTRA FLHTC HT LIS SAAG:- |
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision

Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

- Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
"~ in respect of the following case, governed by first proviso to sub-section (1) of Section-

35ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods Which are

exported to any country or territory outside India.
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. In case of goocis ekported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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- The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs‘;, Excise & Service Tax Appellate Tribunal

(CESTAT) at ondfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: °
380004. In case of appeals other than as mentioned above para.

€4 B3, ¥y, .
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
prescribed under Rule 6 of Centrai Excise(Appeal) Rules, 2001 and shall be -
panied against (one which at least should be accompanied by a fee of °
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* Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour.of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may

be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
O . scheduled-I ifem of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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of the Finance Act, 1994) . '
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For an appeal to be filed before the CESTAT, 10% of -the Duty & Penalty
i confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

© Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(1) amount determined under Section 11 D;
S ' " . (i1) amount of erroneous Cenvat Credit taken;
o (i) amount payable under Rule 6 of the Cenvat Credit Rules.
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\ In view of above, an appeal against this order shall lie before the Tribunal on
\ payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

| or penalty, where penalty alone is in dispute.”
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TR 32 /ORDER-IN-APPEAL

This Order arises out of an appeal ﬁled by M/s. Gayatri Tour and Travel
(?l'oprietor Mr. Vik;alh D Patel), Block No. 782, Adarsh Nagar, Sector -24,
Géndhinagar[hereinaﬁer referred to as “the appellaxit’] against Order-in-Original
No.22/ADJ/GNR/PMT/2021-22, dated 01.03.2022 [hereinaftér referred to as “the
irnpugned order”] pe{;sed by the Deputy Commissioner, CGST & .Central Excise,
Gandhinagar Division, GandhinagarCommissionerate [hereinafter referred to as “the

adjlldicating authority™].

2,  Facts of the case, in brief, are that the appellant, engaged in business activity of

Tour Operator Service, was having Service

AGHPP3579NST001, On the basis of data received from the Income Tax Department
for the Financial Years 2015-16 and 2016-17, it was obsetved that there was

Tax Registration No.

di_screpanéies in the total income of the appellant. To ascertain whether the appellant
had correctly discharged their service tax liability, they were issued letters dated
10.05.2020, 20.05.2020 and 02.07.2020 to provide the details of such éervices
"provided during these years. The appellant did not respond fo these letters. It was
observed that the appellant had filed NI, ST-3 returns for the period F.Y. 2015-16 &
2016-17. As the vnatﬁre of activities carried out by the appellant appeared to be
covered under the definition of service, hence the aforesaid services provided by the

appellant appeared to be taxable under the Finance Act, 1994. |

2.1. Based on the data mentioned in the ITR returns and Form 26AS filed by the
appellant with the Income Tax Department, their service tax Iiability was calculated

as detailed below:

Sr. Details Year 2015-16 (In | Year 2016-17(In
No . Rs.)@ 14.5% Rs.) @15%
1 Total Income as per ITR-5 .36,20,200 48,06,119
Income on which Service 00 00
Tax paid
3 | Difference of Value 36,20,200 48,06,119
4 Service Tax along with 5,24,900 7,20,918
Cess
5 Net Amount of demand 5,24,900 7,20,918
Grand Total (Rs.) 12,45,847/

2.2. - The appellant was issued a Show Cause Notice demanding Service Tax amount

Page 4 of 9

,45,847/- under proviso to Sub-section (1) of Section 73 of Finance Act,
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1994 along with intelfest under Section 75 of the Finance Act, 1994. The SCN also

proposed imposition of penélty under Section 76, Section 77(2), Section .77 (3) (c)
and Section 78 of the Finance Act, 1994. ‘

3.~ The SCN was adjudicated by the adjudicating authority vide the impugned

.order wherein the proposals made in the SCN were confirmed.

4,  Being aggrieved with the impugned order, the appellant has preferred this
appeal on grounds as under:

(i)  They had acted as an agent only. Hence, if tax is levied on them, then it
- will amount to double taxation for a single service provided.

(ii) The appellant was in Australia with his son, during the period of notices
and therefore had not replied to any notices. ‘

5 ~ Personal Heariﬁg in the case was held on 09.09.2022. Mr. Ronak P. Shah,

Chartered Accountant, appeared for hearing on b'ehaif of the appellant. He stated that |

the appellant was out of India when the notices were served to him. He submitted a -

detailed written submission during hearing and re-iterated submissions made therein.

5.1. In the written submission dated 25.08.2022, it was submitted as under:

(i) . The appéllant, Mr. Vikram D. Patel is the Proprietor of M/s. Gayatri
Tour and Travel, having ST No. AGHPP3579NSTO001. They.were appointed as
LTC agent of Gujarat State Road Transport Corporation Lfd (GSRTC). As and .
when, any empiOyee or group of émployees of the government wishes to claim
~LTC beneﬁt,.they approached the appellant, then appellant prepared estimate |
for tour and collect the amount from the government employees on behalf of '
the GSRTC and deposit the amount with GSRTC. Appellant is acting as LTC
agent between'Employees. and GSRTC for arranging Leave Encashment tours.
On the amount received from employees, Service tax is already paid by
GSRTC aﬁd Certificate of service tax paid amount is produced to the LTC

agent to avoid double taxation of service tax amount.

(ii) - Data provided by income tax department regarding gross receipt does
not confirm the amount is taxable under Service Tax Act.Even the Central
Board of Indirect Tax and Customs (CBIC) has issued advisory not to issue -

SCN without verification. They also submit that the High Court of Bombay '

Page 5 of 9
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recently in March, 2021, in the case of Amrish Rameshchandra Shah Vs UOI
had quashed identical show cause notice in which the Service Tax was
demanded without any verification and based only on the data provided by the

Income Tax authorities.

AMRISH RAMESHCHANDRA SHAH VS UNION OF .INDJA AND
OTHERS-2021-TIOL-583-HC-MUM-ST |

(iii) Without verifying the Service tax implication and abatement rules,

Wrongly Calculated Demand notice issued.

(iv) Service Tax is paid and Certificate from GSRTC is already produced, so
there is double taxation in this case.Appellant is appointed as LTC ageht of
Gujarat State Road Transport Cmporatibn Ltd (GSRTC). They are acting as
LTC agent between Empldyees and GSRTC for arranging Leave Encashment
tours. For acting as a LTC agent. of GSRTC, they received clerkage charge of
5%, which is included in the invoice raised by ;the GSRTC. On the
amountreceived from employees, Servicé tax is already péid by GSRTC and
Certificate of service tax paid amount is produced to the LTC agent to avoid

double taxation of service tax amount.

(v) In this case Service Tax is already paid by GSRTC on tours operating
services, so if service tax liability is imposed on appellant then there is double
taxation of service tax. '

(vi) Non receipt/serving of Notices due to non-availability of appellant
during assessment proceedings - penalty should not be levied. '

6. I have carefully gone through the facts of the case, grounds of appeal in the
A.ppeal Memorandumand in additionai Wfitten submission as well as submissions
- made by the appellant at the time of Personal Hearing. The issue to be decided in the
case is whether the impugned order passed by the adjudicating authority, confirming
the demand of Rs. 12,45,847/- alongwith interest and penalty, in the facts and
, circﬁmstances of the case, is legal and proper or otherwise. The demand pertains to
the period F.Y. 2015-16 and F.Y. 2016-17. |

7. It is observed that the appellant is engaged in provision of Tour Operator

Service and was registered with the Service Tax under Registration No.

«@ U8 T s
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AGHPP3579NSTO001. Based on the ciata received from the Income Tax department
~ which showed that the appeﬁl’e‘int had received income from their operations which
appeared to be leviable to service tax. As the appellant did n.ot respond to the |
)-léommunicationls' from the -department, the SCN in question vs}as issued‘ invdking .
-extended period of limhitation. It is further observed that the impugned order has been :
passed ex-parte, as the appellant did not file any reply to the SCN nor appeared for
’th‘e hearing. ‘ '

7.1. It is the contention of the appellant that they were acting as LTC agent between
Employees and GSRTC for arranging Leave Encashment tours. Further, on the
amount received fron_r_; employees, Service Tax was already paid by GSRTC and a -
-Certificate to this effect was also produced along with additional written submission.
It was further contended that for acting as a LTC agent of GSRTC, they received
- clerkage charge of 5%, which was included in the invoice raised by the GSRTC.

Hence, the present demand would amount to double taxation.

8. As regards the merits of the case, I find that the instant demand has been raised
’and cohﬁrméd merely by taking the data received from the Income Tax department
without conducting any verification whatsoever in the case. It is further observed that
the Central Board of Indirect Tax and Customs has issued Instructions dated |

26.10.2021 which is reproduced below:

“2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/47/2020-ST,
has directed the field formations that while analysing ITR-TDS data received
from Income Tax, a reconciliation statement has to be sought from the taxpayer
for the difference and whether the service income earned by them for the
corresponding period is attributable to any of the negative list services
specified in Section 66D of the Finance Act, 1994 or exempt from payment of -
Service Tax, due to any reason. It was further reiterated that demand notices
may not be issued indiscriminately based on the difference between the ITR-
TDS taxable value and the taxable value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner / Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
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Chief Commissioner / Chief Commissioner(s) may devise a suitable .
mechanism to monitor and prevent issue of indiscriminate show cause
notices. Needless to mention that in all such cases where the notices have
already been issued, adjudicatiiig authorities are expected to pass a judicious
order after proper appreciation of facts and submission of the noticee.”

Hence, I find that the issﬁance of SCN and confirmation of demand merely on the
ba31s of difference in the income reported in ITR-TDS data and service tax returns

is not legally sustamable and is requlred to be set amde

8.1. It is further observed that the aﬁpellant had stated that they could not
respond to the depal'*tmental communications because they were away from India
from March, 2020 to November, 2020. On perusal of ‘the copy of passport
.'submitted along with the additional written submission, I find that the version of
appellant is correct. It is also pertinent to mention that during this period COVID
pandemic was there and that there was lockdown in the entire world. The appellant
ha\/"e, in their additional written submission, submitted the necessary do_cuments
relevant for assessment. Hence, in the interest of natural justice, I find it fit to
remand the case to the adjudicating authority tb examine the documents submitted

by the appellant so as to arrive at correct assessment.

L2

9. Accordingly, I allow the appeal filed by the appellant by way of remand to
the adjudicating authority who shall decide the case afresh based on the documents

submitted by the appellant after following the principles of natural justice.

10. B AGRIGH® NS 3UABI e RISIRIF A [P BT |

The appeal filed by the appellant stands disposed off in above terms.

7 2}% . LA /’7/0’2 PR
(AKHILESH KUMAR)
Commissioner (Appeals)

Dated: 28th October, 2022

Attested:
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(Somnath Chaudhary)
By Regd. Post A. D

M/s Gayatri Tours and Travels
Block No. 782, Adarsh Nagar,
Sector — 24, Gandhinagar, Gujarat
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ET

Copy to :

1. The Principal Chief qunmissio}lef, CGST and Central Excise, Ahmedabad.

2 The Principal Commissioner, CGST and Central Excise, Gandhinagar

3. The Deputy /Asstt. Commissiorier_, Central GST, Deputy Commissioner of
CGST & C{E‘Z, Gandhinagar Division, Sector 10 A, Near CH_3 Circle,

__ Opposite St. Xavier’s School, Gandhinagar - 382010

B 4.  The Deputy/Asstt. Commissioner .(Systems), Central Excise, Ahmedabad-

South. :

5. Guadfle

6. PAFile
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